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Dear Mr McKell 
 
 

DEFRA Consultation on Waste Crime: improving enforcement 
powers to reduce persistent non-compliance at waste-handling 
sites 
 
Thank you for the opportunity to respond to this consultation.  Please find 
attached the LARAC response. 
 
The responses below are sent on behalf of the Local Authority Recycling 
Advisory Committee (LARAC).  LARAC is an association of around 70% of 
local authorities across England, Scotland, Wales and Northern Ireland 
whose membership of waste management and recycling professionals co-
ordinate and operate waste management services. Membership is drawn 
from all types of authority including statutory Waste Collection (WCA), 
Waste Disposal (WDA) and Unitary. 
 
Our response has been peer reviewed by members of LARAC’s policy team 
and executive committee.  LARAC members have also been invited to 
comment on the consultation through the members’ discussion forum on our 
website.  All contributions received have been taken into account in drafting 
the response below. 

 
If you have any queries on this response then please contact me at 
admin@larac.org.uk  
 
Yours faithfully, 
 
Sarah Mallen 
LARAC Policy Team 
  

Patrick McKell 
Waste Regulation and Crime 
Area 2B 
Nobel House 
17 Smith Square, London 
SW1P 3JR 
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SUMMARY OF CONSULTATION QUESTIONS  
 
Part 1 
 
Q1. Do you agree with the proposals, A to F? Please provide any additional 
comments to support your answer against each proposal and, if possible 
outline any additional measures needed to underpin them? 
 
LARAC agrees with the proposals A to F and welcomes the improved clarity they 
provide for the industry. Tackling illegal waste activity will also enable a more level 
playing field for legitimate operators. LARAC agrees that regulators should be given 
enhanced powers for suspending permits and issuing enforcement notices, as well 
as widening the regulators’ ability to require the removal of waste from land.  
 
Q2. Do you have any views on whether there are unforeseen costs or benefits 
to legitimate operators, the regulators or any other organisation that may 
result from any of the proposals A-F? 
 
LARAC would not wish for any new proposals to incur any costs on organisations 
which are properly adhering to the law.  
 
The consultation document itself acknowledges that issuing and enforcing 
suspension and revocation notices under the proposed changes “may incur some 
additional costs”. How will these be met? 
 
LARAC would prefer more consideration to be given as to the likely impacts on local 
authorities. For example, while it is desirable for the EA to more effectively enforce 
against illegal waste management, an increase in effective enforcement at disposal 
sites could lead to an increase in smaller scale fly tipping as illegal operators seek 
other means of avoiding the costs of proper disposal. 
 
Part 2 
 
Q.1 Would the introduction of fixed penalty notices for the offence of fly-
tipping help tackle the problem? 
 
Yes, LARAC believes that introducing fixed penalty notices for the offence of fly 
tipping would assist in tackling the problem, both as a deterrent and a means of 
supporting more effective enforcement. Littering FPNs are currently being used to 
deal with small scale fly-tips, for example where one item or bag of waste has been 
dumped, so a specific FPN for fly tipping would be useful to more accurately monitor 
the action taken against this type of offence. LARAC is of the opinion that local 
authorities should have the power to determine where it is appropriate to issue FPNs 
or to pursue prosecution. 
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Q.2 What are the advantages of the use of fixed penalty notices for fly-tipping? 
 
Income from fixed penalty notices could offset the considerable cost of clear up. 
Currently, councils can only prosecute which can be time consuming and expensive, 
so the ability to issues FPNs could drive much more effective and targeted use of 
resources, saving time and money. 
 
Q.3 What are the disadvantages of the use of fixed penalty notices for fly-
tipping? 
 
Without education and awareness to support such a measure it may result in 
reputational damage to local authorities. Clear communication would be needed to 
ensure that local residents and businesses understand where FPNs would be issued 
as opposed to litter fines or prosecution. 
 
LARAC suggest that an FPN would not be an appropriate way to deal with all cases 
of fly-tipping. In more serious cases a caution or prosecution would be more 
appropriate.  If local authorities have a high payment rate of FPNs this may lead to a 
reduced prosecution rate. When dealing with repeat offenders, issuing an FPN may 
not be enough to discourage their behaviour and it can be difficult for authorities to 
share information across borders. The development of a caution with costs would be 
a beneficial way to deal with these types of offenders as cautions are recorded and 
clear up and investigative costs can be recovered without the need to go to court.  
Cautions can also be taken into account in future prosecutions. 
 
Another disadvantage is that in the case of non-payment of an FPN the local 
authority would have to chase which can be resource intensive. Alternatively a 
prosecution may be considered. This might mean that prosecution would not be 
bought.  If prosecution was brought, there is no guarantee of success at court as 
accepting an FPN is a discharge of liability and is not an admission of guilt.   
 
Q.4 If a proposal was made to introduce fixed penalty notices for fly-tipping, 
how much should the fixed penalty be set at to act as a sufficient deterrent? 
 
For a fixed penalty notice to act as an effective deterrent, the cost of the notice 
needs to be greater than the saving the fly tipper has made by not disposing of it 
legally. It would therefore need to take account of landfill gate fees, tax avoided, as 
well as any admin costs and duty of care paperwork. Also, it should take account of 
the offences to prosecutions ratio as far as this is known. For example, if an offender 
is only prosecuted for one in ten offences, they are likely to continue offending. 
Repeat offenders should be subject to increasingly higher penalties. 
 
Costs associated with the removal and disposal of fly tipped material are significant. 
LARAC’s view is that the penalty fee should be set against type and quantity using a 
scale based on FlyCapture criteria which local authorities use to record incidents by 
number and type. 
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In more severe cases, where they deem it appropriate, the local authority should still 
have the option of prosecution. If found guilty, the offender may be required to cover 
costs and victim surcharge and the authority may be also be able to claim clean-up 
costs. 
 
Q.5 Do you have any views on the possible cost or benefits of issuing fixed 
penalty notices? 
 
The process for issuing FPNs is already established, so introducing a different level 
of FPN should be relatively straightforward to adopt. As prosecution can be 
extremely costly and may only result in an award of partial costs, the flexibility to deal 
with smaller scale offence through FPNs would be beneficial financially. 
 
It should be borne in mind that fly tipping results in costs both to the collection and 
disposal authorities, and distribution of revenue from FPNs should reflect this fairly. 
 
Q.6 Please provide evidence including examples of the extent to which waste 
is being abandoned and landowners are being left to tackle waste or pollution 
caused by current or former tenants. 
 
Some districts have stated that they collect around 30 tonnes of fly tipped waste per 
month. 
 
Q.7 Do you have any proposals on the best way to educate and increase 
awareness amongst landowners of their potential liabilities? 
 
This needs to be done at a national and local level led by the Environment Agency 
and supported/reinforced locally by local authorities. Councils do not have the 
resource in the current financial climate to be solely responsible for this. 
 
Q.8 What more can be done through the lease arrangements with tenants to 
prevent or mitigate the potential liability of landowners? 
 
Make responsibilities clear on both sides. Please see response to question 9 below. 
 
Q.9 Would you like to see operators provide evidence to the regulators of their 
landowner’s awareness and consent to the proposed waste activity as part of 
the permit application process? 
 
The lease should specify clearly activities taking place on site. If the operator 
diverges from those activities, they should provide evidence that the landlord has 
agreed to this. On the landlord’s side, they should undertake regular checks and 
provide evidence of this. If they do so, they should not be liable. Landowners’ checks 
should be appropriate to their level of technical knowledge: our view is that they 
would not be expected to have the same level of technical knowledge as an EA 
inspector for example. 
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Q.10 Do you have any views on the ability of liquidators to disclaim 
environmental permits as ‘onerous property’ in England and Wales? 
 
LARAC’s view is that England and Wales should harmonise with the current situation 
in Scotland and that liquidators should not be permitted to disclaim environmental 
permits as onerous property.  
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